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A SUMMARY OF THE REVISED TREE PRESERVATION ORDER LEGISLATION This paper seeks to present a review of the revised legislation relating to tree 
preservation orders.  It does not consider any revisions to Government guidance on 
this matter that may be required to support the commencement of The Town and 
Country Planning (Tree Preservation)(England) Regulations 2012 (SI 2012 No.605). 
You are advised to obtain your own legal opinion on matters of law and its 

interpretation.           V2 
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Background 
1. The Government published a consultation paper in September 2010 “to 

consolidate the legal provisions currently contained in regulations and tree 
preservation orders (TPOs) in England into one set of new regulations.  At the 
same time they proposed to introduce revisions to streamline the TPO system 
and make it a fairer system which is easier for tree owners to use”.1 

 
2. In February 2012 the new regulations were announced followed by the 

publication of the Government’s response to the consultation in March.2  The new 
Regulations came into force on 6 April followed by CLG publishing a note on the 
main changes to the TPO regime3 and a revised TPO leaflet4. 

 

The new regulations 

The Town and Country (Tree Preservation)(England) Regulations 2012  
(SI 2012/605) (“the 2012 Regulations”)5 
 
3. The 2012 Regulations were made under powers contained in s192 & s193 of the 

Planning Act 2008 (“the PA 2008”)6: 
 

a. To consolidate existing provisions contained in: 
o the Town & Country Planning Act 1990 (“the TCPA 1990”)7 
o The Town & Country Planning (Trees) Regulations 1999 (SI 

1999/1982) (“the 1999 Regulations”)8 
o The Town & Country Planning (Trees)(Amendment)(England) 

Regulations 2008 (SI 2008/2260)9 
o The Town & Country Planning (Trees)(Amendment No.2)(England) 

Regulations 2008 (SI 2008/3202)10  
o individual tree preservation orders (TPO) 

  
b. To streamline the existing regime to reduce its administrative burden and 

make it fairer and easier for tree owners to use. 
 

Revocations and amendments 

4. When the 2012 Regulations came into force the 1999 Regulations were revoked 
for England (apart from certain provisions which will be retained temporarily (see 
Reg. 26(1) paragraphs 33-36 and Table 1) but will remain in force for Wales.  The 
2008 Regulations (SI 2008/2260 and SI 2008/3202) were also revoked at that 
time.  

 
5. s192 (2) - (6) of the PA 2008 omitted provisions in s198, 199, 201, 202 and 203 

to 205 of the TCPA 1990. 
 

6. The PA 2008 inserts 202A – 202G into the TCPA 1990. These principally define 
the scope of powers to make regulations to specify the detailed provisions for the 
TPO regime – the one set of rules. 
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7. s193 of the PA 2008 modified every TPO made prior to 6 April 2012 (see 
paragraphs 10-12). 
 

8. The provisions omitted by s192-193 of the PA 2008 have been rationalised and, 
where necessary, replaced in the 2012 Regulations. (s202A of the TCPA 1990) 
 

9. Schedule 8 of the PA 2008 details consequential amendments made to the 
following legislation: 

 Forestry Act 1967 

 Town and Country Planning Act 1990 

 Planning and Compensation Act 1991 
 
 

Headlines 
NB The references to specific regulations are to the 2012 Regulations unless otherwise stated. 

Existing TPOs 

10. On 6 April 2012 the provisions of all TPOs, made before that date, were 
automatically omitted (i.e. will no longer have any effect), except those items that 
identify: 

 the order (e.g. details of the making authority, the TPO reference and 
endorsements), or  

 the trees protected by the order (i.e. the schedule of trees and the 
associated map). (s193 PA 2008) 

  
11. LPAs are not required: 

 to physically cancel or delete the omitted provisions, 

 to remake or reconfirm TPOs made before the commencement of the 
2012 Regulations, or 

 to notify those affected by these TPOs (see paragraphs 38-41).  
 

12. The protection provided to trees previously protected by TPOs will remain in force 
and be governed by one common set of rules contained in the 2012 Regulations. 

 

Making new TPOs 

13. New TPOs will principally consist of a schedule of trees and a map. The Model 
Order is included in the 2012 Regulations but, unfortunately, it contains two 
errors: 

 Paragraph 2(2) – The date of the Regulations is incorrectly drafted as 
2011. It is, of course, 2012. 

 Paragraph 3(2)(b) – “Uprooting” has been omitted from the list of work.  
CLG have provided an amended Word version on their website.11 
 

14. All TPOs made after 6 April will come into force on the date they are made for a 
period of six months. (s201 of the TCPA 1990 has been omitted and is now 
redundant.)  The TPO lapses after that date unless it has been confirmed by the 
local planning authority (LPA).  LPAs must serve a TPO and consider all 
objections before confirming the TPO within six months.  The TPO cannot be 
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confirmed after that date.  If the LPA wished to continue protection, or have 
another opportunity to confirm the order, they would have to make a new TPO. 
(Reg. 4) 

 

15. Trees cannot be added by modifying the TPO prior to confirmation. (Reg.7(5)) 
 

Service of TPOs 

16. New TPOs must be served on every owner and occupier of the land on which the 
trees are situated and on every other person whom the LPA know is entitled to 
fell or prune the trees protected e.g. where a property is overhung by branches 
and there are common law rights to cut those parts of the tree (see Reg. 5(1)). 
Where a TPO is made as a result of a s211 notice (conservation areas) the TPO 
must also be served on the person who gave notice. (Reg. 5(1)(c)) 
 

Discrepancies in TPOs 

17. For both existing and new TPOs, the map attached to the TPO will take 
precedence where there is any discrepancy between the schedule of trees and 
the map. (Reg. 3(4)) 
 

Offences 

18. The offence of causing or permitting prohibited work under s210(1) (i.e. felling or 
destruction) has been included as s210(1)(c) in the TCPA 1990. (See also Reg. 
13).  
 

Exceptions 

19. Dying trees are no longer excepted from the need to get LPA consent. 
  

20. Work so far as is necessary to implement a planning permission (rather than to 
implement). (Reg.14(1)(a)(vii)) 

  
21. The removal of dead branches from living trees has been included in the list of 

excepted work (previously expressed as a view of the Secretary of State). (Reg. 
14(1)(b)) 

 
22. Work to dangerous trees is now excepted to the extent that such works are 

urgently necessary to remove an immediate risk of serious harm, or to such other 
extent as agreed in writing by the LPA (e.g. felling, where pruning might 
otherwise be an adequate response) (see Reg.14(1)(c)).  Five days notice to the 
LPA is now required for such work (or work to a dead tree) unless urgency 
dictates immediate action, in which case notice should be given as soon as 
practicable after the work becomes necessary. (Reg. 14(2)) 
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Applications & consents 

23. The application process and requirements for supporting evidence have not 
changed, although there is now a clearer intention to allow applications for 
repeated work e.g. regular pruning or programmes of work (see Reg. 17(4)).  
Written consent is required for work. (Reg. 13) 

 
24. As a default, all consents will last for two years (as for conservation area notices) 

though LPAs may vary this period (see Reg. 17(2)).  The work for which consent 
has been given can be carried out once only unless stated otherwise in the 
consent. (Reg. 17(4)) 

 

25. There is no longer a power for LPAs to vary or revoke a consent so make sure 
you get it right first time. 

 

Conditions 

26. Conditions may be attached to consents (see Reg. 17).  Each condition should 
be precisely worded so that the applicant is left in no doubt about its 
interpretation and the LPA are satisfied it can be enforced.  These include 
conditions: 

 

 To regulate the standard of the authorised tree work or planting by 
requiring compliance with the relevant current British Standard.  There 
would be merit in LPAs providing access to these Standards, for example 
at its offices or public libraries. 
 

 To allow repeated operations or programmes of work to be carried out by 
stating the terms under which such consent is granted e.g. allowing 
repeated operations, frequency and time periods. 

  

 To secure replacement planting.  Replanting directions for woodlands are 
no longer available and any replacement planting required as a result of 
granting consent is now achieved through a condition.  This may state the 
detail of how, where or when the planting should be carried out and the 
physical protection of any trees planted.  (NB s202D(5) & (6) of the TCPA 
1990 allow regulations to state that trees planted under a condition will be 
protected by the TPO that protected the original tree.  This has not been 
included in the 2012 Regs. and so is not in force.) 
 

  To vary the default time limit on the duration of consent, perhaps in 
respect of repeated operations or a programme of work. 

 

Register of applications 

27. Registers for TPO applications must now also contain details of any replanting 
condition. (Reg. 12(1)(c)) 
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Appeals 

28.  The appeal procedures, including hearings and inquiries, remain unchanged.  
However, a standard period of eight weeks for a right of appeal for non-
determination of an application will apply.  (Previously there were periods of eight 
weeks or two months, depending on the age of the TPO, as well as different 
appeal rights.)  

 
29. For non-determination cases an appeal can be made at any time after eight 

weeks has expired.  When an appeal is made on this ground the LPA is assumed 
to have refused the application. It has no authority to issue a decision. (Reg. 
23(6)) 

 

30. Where the LPA make a decision after the eight week period expires and before 
the applicant appeals for non-determination, the applicant then only has a right to 
appeal against refusal of consent or attachment of conditions within 28 days of 
receipt of the LPA decision. (Reg. 19(2)) 

 

Compensation 

31. “Article 5 certificates” (arising from article 5 of the model orders 1953 -1969), in 
effect, removed the LPA’s liability to pay compensation.  They are no longer 
available for any TPO. 

  
32. All trees protected by TPOs (existing or new) now enjoy the compensation 

scheme previously contained in the 1999 Regulations. (Reg. 24) 
 

Transitional arrangements 

(See Table 1) 

33. Any TPO which was made but not confirmed prior to the 6 April 2012 must be 
confirmed within six months from that date (i.e. by 5 October 2012).  Similarly, 
where a TPO has been made prior to 6 April with a direction made under s201 of 
the TCPA 1990 (so that it had immediate effect) the TPO must also be confirmed 
within six months if it is to have continued effect. (Reg. 26(2)) 

 
34. In respect of TPOs made before 2 August 1999, where the LPA has refused 

consent or imposed conditions on a consent and has issued an article 5 
certificate which is still in force on 6 April, the certificate will continue in force for 
12 months from the date of the LPA decision or any appeal decision, whichever is 
the later (i.e. as if there had been no change in the legislation). (Reg. 26(3)) 

 
35.  Where a right to claim compensation applied (e.g. following refusal of consent or 

imposition of conditions) prior to 6 April but a claim has not been made or not yet 
determined, it shall be determined in accordance with the provisions of the TPO 
that protected the trees concerned and not Reg. 24 of the 2012 Regulations. 
(Reg. 24(4)) 

 
36. Where a direction for replanting woodland is in force it shall continue in force until 

it expires (i.e. as if there had been no change in the legislation).  (Reg. 26(5)) 
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Conservation areas 

37. The protection of trees in conservation areas will continue and is only affected by 
the changes to excepted work (see paragraphs 19-22). 

 

Other advice 

38. Tree owners, their agents and others affected by TPOs should be helped to 
become aware of the material changes to the legislation and the tree protection 
regime. 

  
39. LPAs are, at the least, advised to review the material related to protected trees 

on their websites to make sure it reflects the new 2012 Regulations.  
 

40. LPAs may also consider the benefits of providing information to potential 
applicants when enquiries are made about getting consent to carry out work to 
protected trees, enquiring about excepted work or are proposing to carry out 
development which affect trees. 

 

41. If authorities publish a newsletter or provide information to amenity groups or 
residents associations they might look at the merits of including an article on tree 
protection and reflect the recent changes. 

 

Localism Act 2011 

Enforcement 

42. s126 of this Act introduces five new subsections to s210 of the TCPA 1990 [(4A) 
– (4E)] to provide a new time limit within which enforcement proceedings may be 
taken.  Proceedings for an offence under s210(4) (lesser offences) may be 
brought before the Magistrates’ Court within six months beginning with the date 
on which evidence, sufficient to justify the proceeding, came to the prosecutor’s 
knowledge.  Proceedings must be commenced within three years of the date on 
which the offence was committed (see Fig. 1). 

  
43. This replaces the previous arrangements where any proceedings must 

commence within six months of the date of the offence.  This change will assist 
LPAs to ascertain that an offence has been committed and to obtain evidence to 
allow proceedings to commence. 

 

 
 
 
 

 

Figure 1: Timescales for initiating proceedings in the Magistrates’ Court under s210(4) of the 

TCPA 1990  

Date of 

offence 

Proceedings 

initiated 

3 years max 

Date sufficient 

information obtained 

6 months max 
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Things to look out for 

44.  Response to CLG’s consultation of November 2010 - Proposals for changes to 
planning application fees in England. This sought comment on whether fees 
should be charged for TPO applications. 
http://www.communities.gov.uk/publications/planningandbuilding/planningfeesconsultation 

 
45. It is expected that the Red Tape Challenge will look at planning and related 

regulations later this year.  This is your chance to comment on which regulations 
should be kept. http://www.redtapechallenge.cabinetoffice.gov.uk/all-themes/ 

 

46. A recent High Court appeal may influence how Inspectors deal with new material 
provided at the appeal stage.  The judgement is unlikely to be reported quickly 
and there may be a further application to appeal.  Watch this space – Ashley v 
SoS CLG 2012. 
http://www.landmarkchambers.co.uk/news_and_events/news/court_of_appeal_decides_t
hat_there_had_been_a_breach_of_natural_justice_in 

Good Practice 

47. The Planning Portal is offering support to users of 1APP.   Frequent applicants 
may, in particular, benefit from free training and tips to help them appreciate the 
system and increase more effective submission of applications. For further 
information contact Ashley Jones at  Ashley.Jones@planningportal.gsi.gov.uk 
Tel: 07990 551807. 

  
48. As an LPA make sure that you explain why any conditions have been attached to 

a consent. 
 

49. As an LPA refusing consent, make sure that the reasons for refusal are 
explained. State how you have considered the reasons and supporting 
information provided by the applicant, assessed their proposals in relation to the 
tree and how you arrived at your decision.   

 
50.  Make sure that the public have sufficient time to comment on notices for tree 

work in conservation areas. It is not a race – the target is 6 weeks. 
 
  

http://www.communities.gov.uk/publications/planningandbuilding/planningfeesconsultation
http://www.redtapechallenge.cabinetoffice.gov.uk/all-themes/
http://www.landmarkchambers.co.uk/news_and_events/news/court_of_appeal_decides_that_there_had_been_a_breach_of_natural_justice_in
http://www.landmarkchambers.co.uk/news_and_events/news/court_of_appeal_decides_that_there_had_been_a_breach_of_natural_justice_in
mailto:Ashley.Jones@planningportal.gsi.gov.uk
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Table 1: The Town and Country Planning (Tree Preservation)(England) Regulations 2012 - Transitional arrangements 
 

Reg. 26 provides procedures for the following matters which were not concluded at the time the 2012 Regulations commenced 
 

TPO made but not confirmed Reg. 
26(2) 

Any TPO which has been made but not confirmed prior to the 6 April 2012 must be 
confirmed within six months from that date (i.e. by 5 October 2012).  Similarly, a TPO made 
prior to 6 April with a s201 direction (so that they have immediate effect) must also be 
confirmed within six months if they are to have continued effect.  If these TPOs are not 
confirmed in this time frame they lapse and cannot be confirmed later. 

Conditions attached to a consent for 
work that has yet to be carried out 

 Conditions attached to a decision are not cancelled.  They still apply and may be enforced. 

Replanting direction (woodlands) still 
current 

Reg. 
26(5) 

Where a direction for replanting in a woodland is in force it shall continue in force until it 
expires (i.e. as if there had been no change in the legislation). 

Article 5 certificate (compensation) 
still current 

Reg. 
26(3) 

In respect of TPOs made before 2 August 1999, where the LPA have refused consent or 
imposed conditions on a consent and have issued an article 5 certificate which is still in 
force on 6 April, the certificate will continue in force for 12 months from the date of the LPA 
decision or any appeal decision, whichever is the later (i.e. as if there had been no change 
in the legislation). 

Appeal not yet made on an 
application/decision made before 
commencement 

 The rights of appeal have not been changed so an appeal must be made within 28 days of 
receipt of the LPA decision. 

High Court challenge not yet made 
against the confirmation of a TPO, or 
an appeal decision, made before 
commencement 

 The rights to challenge the making of a TPO or the SoS’s decision on an appeal against the 
LPA’s decision on an application for work have not changed.  An application to challenge 
must be made, within six weeks of the confirmation of the TPO/appeal decision, in 
accordance with s288 of the Town & Country Planning Act 1990. 

Compensation claim in hand or has 
not made in respect of decision made 
before commencement 

Reg. 
26(4) 

Where a right to claim compensation applied (e.g. following refusal of consent or imposition 
of conditions) prior to 6 April but a claim has not been made or not yet determined, it shall 
be determined in accordance with the provisions of TPO that protects the relevant trees, 
not Reg. 24 of the 2012 Regulations. 
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Table 2: Town and Country Planning Act 1990 – Where are the powers? 

Old section. Provisions omitted from TCPA 1990 and new powers 
created to make regulations 

New section 
Planning Act 
2008 

s198(3)  Prohibited acts and replanting 

 Applicable provisions 

s202C 
s202D(3) & (4) 
s202G 

s198(6)  Matters to which TPOs do not apply s202C(4) 

s198(8)  Power to make regulations re TPO applications s202A(2) 
s202D(7)  

s198(9)  Appropriate national authority s202A(5) 

s199  Form and procedure to making TPOs s202B(1) 

s201  Provisional effect of TPOs s202B(2) 

s202(3)  Procedure applicable to orders made by Secretary of 
State or Welsh Ministers 

 

s203-5  Compensation s202E 

s333(3)  Annulment of regulations (only in respect of Wales) s202A(6) & (7) 

Model order  Appeals and procedures s202D(8) & (9) 

s69  Registers s202F 

 

 

 

Table 3: 1999 TPO Regulations – What has gone where? 

Old Reg. or 
TPO Article 

Provisions New 2012 Reg. 
or TPO Article 

The Town & Country Planning (Trees) Regulations 1999 (SI 1999/1982) 
as amended by SI 2008/2260 & SI 2008/3202 

 

Reg. 2  Form of TPO Reg. 3 

Reg. 3  Procedure after making an order Reg. 5 

Reg. 4  Objections and representations Reg. 6 

Reg. 5  Procedure for confirmation of a TPO Reg. 7 

Reg. 6  Action after confirmation of TPO Reg. 8 

Reg. 7  Action where TPO not confirmed Reg. 9 

Reg. 8   Variation of TPOs Reg. 10 

Reg. 9  Revocation of TPOs Reg. 11 

Reg. 10  Trees in CAs - exemptions Reg. 15 

*  Register Reg. 12 

  Revocation & transitional arrangements Reg. 26 

Model TPO 

Art. 3  Provisional effect of order Reg. 4 

Art. 4  Prohibited acts Reg. 13 

Art. 5   Exemptions Reg. 14 

Art. 8  Replanting directions - 

Art. 9  Compensation Reg. 24 

Art. 9A  Applications for consent Reg. 16-17 

Art. 11-17  Appeals Reg. 18-23 

*Pre 1999 Model Orders dealt with registers. 1999 Model Order referred to S.69 of the TCPA 1990. 
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Table 4: The nuances of the 2012 TPO Regulations 

Reg. New provisions 

Form of TPO 

3.4 Map shall prevail where there is discrepancy between map and schedule 

  

Making TPOs 

4(2) TPOs have immediate effect for six months 

4(1) LPA must confirm TPO in the six months to continue protection 

5(1) Serve TPO on persons interested in the land affected by the order 

2(1) Defines who is a “person interested” and “land affected by the order” 

5(1)(c) Serve TPO on person who gave S211 notice 

  

Confirming TPO 

8 Notify “persons interested” 

  

Register 

12(c)  Include replanting conditions 

13 To cause/permit unauthorised work is an offence 

  

Exceptions 

14 Dying trees are no longer exempt 

14(1)(a)(vii) Work so far as is necessary to implement a planning permission 

14(1)(b) Removal of dead branches from a living tree 

14(1)(c) Tree work to the extent that it is urgently necessary to remove an immediate risk 
of serious harm, or to such other extent as agreed in writing with the LPA 

14(2) Five days notice required for work to dead tree [14(1)(a)(i)] or as soon as 
practicable to remove immediate risk of serious harm [14(1)(c)]  

  

Conditions 

17(2)(a) Conditions can be made for replanting in accordance with s202D(4) of the 
Planning Act 2008 – including how, where and when and protection 

17(2)(d) Conditions to specify repeated operations and time period for work 

17(4) Consent shall last for two years and work can only be carried out once unless 
stated otherwise in a condition 

  

Appeals 

19(1)(c) Non-determination period is eight weeks (after which an appeal can be made) 

19(2)(b) Where LPA determine application after eight weeks and before appeal made for 
non-determination an appeal can only be made against refusal of conditions  

19(2)(c) Applicant can appeal for non-determination at any time after 8 weeks and until 
LPA make a decision 

  

Compensation 

24(6) Claims shall be made in writing to the LPA 

 


